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ROAD TRAFFIC (ADMINISTRATION) BILL 2007 
Second Reading 

Resumed from 28 November 2007. 

MR M.J. COWPER (Murray) [10.38 pm]: This part of the suite of bills deals with a number of things, 
including the reciprocal powers of officers; the chief executive officer being able to provide information for 
corresponding authorities; the roles and responsibilities of wardens and police officers; the production of 
identification cards; the return of identification cards; enforcement of road laws; persons qualified, fit or 
authorised to drive or run engines; dealing with unattended or broken down vehicles; and the manner of giving 
directions to drivers by police officers or enforcement people. It also provides details of directions to move 
vehicles to enable exercise of other powers in situations of safety when they may be deemed to be a hazard to the 
community. It also deals with the power to move those vehicles. I notice that during the consideration of the bills 
that gave rise to the model bill, there was some contention about absolute liability versus strict liability and also 
a situation that occurred in relation to the direction to move vehicles. An issue arose because the original 
proposal placed a limit of kilometres on where enforcement staff could direct vehicles to be moved for the 
purpose of carrying out an inspection or preventing the vehicle from causing danger or obstruction to other 
vehicles. The original proposal had a 25-kilometre limit on the forward journey. This limit was considered 
impractical when dealing with vehicles stopped in certain regional areas, such as in Western Australia, the 
Northern Territory and Queensland. Subsequently, it was determined that the 25-kilometre limit would be 
removed to acknowledge that in some cases the next suitable location for a vehicle to be moved to could be more 
than 100 kilometres away for the long journey. I am interested to know whether the minister supports this 
situation. Given that this is the recommendation, I have no doubt that she does support it. 

Further clauses in the bill deal with powers of inspection and search. I am interested in what powers this 
legislation will give wardens to stop and search. These powers not only apply to vehicles on the road—which I 
do not have much of a problem with—but also get into the very delicate area of searching certain premises 
without a warrant. I am acutely aware of how one should conduct a search. In my previous life, the standard 
operating procedure set out how to proceed and the minimum number of officers to be allocated when entering 
premises armed with a search warrant. I wonder how gathering evidence will be conducted and what training 
will be provided to the responsible wardens under these circumstances. There are certain circumstances in which 
wardens cannot go into premises. The premises may be on the same site as an occupied dwelling. There are 
many examples of that in regional Western Australia. People often live on the depot site. A line needs to be 
marked so that the boundaries are not crossed. I am interested in how that will be disseminated to the wardens. 

Other provisions in this bill include the use of assistants and equipment under division 8, which deals with other 
provisions regarding inspections and searches for compliance purposes. Division 9 deals with provisions 
regarding seizure for compliance purposes and receipts for and access to seized material. The bill also provides 
that a person who has his premises searched is liable for the photocopying bill should there be a need to make 
copies of documents. That will be done at the cost of the person whose place is being searched. Division 10 
contains miscellaneous provisions. Division 1 of part 5 deals with infringement notices. Division 3 provides for 
infringement notices served on responsible persons. Division 4 deals with notices requesting information from 
responsible persons. Part 6 deals with prosecutions. Part 7 deals with damage to road infrastructure, which is an 
area that I would like to discuss, particularly in light of the fact that some road trains using our roads have the 
capacity to carry up to 110 tonnes. I find it extraordinary that we are going to penalise people for being five per 
cent over their load limit, yet people can buy a $10 annual permit that will allow them to carry extraordinary 
loads on our roads. It makes it an interesting scenario when one is trying to determine what is or is not causing 
damage to our roads. There are miscellaneous, transitional and consequential provisions. We will get stuck into 
this tonight during consideration in detail. There are some issues I wish to raise with the minister. 

MR D.F. BARRON-SULLIVAN (Leschenault) [10.45 pm]: In common with the member for Murray, I have a 
number of concerns regarding some of the enforcement provisions of the MDLR system. Perhaps it is best to go 
through those at the consideration in detail stage. Suffice it to say, and to give the minister some warning about 
the sorts of matters we will raise, that the provisions for the inspection of business premises, as the member for 
Murray has alluded to, give the police enormous powers. As we go through discussion on the clauses, I will 
certainly argue on behalf of the small business sector that there really should be a greater requirement for 
inspectors to rely on warrants. There are a range of quite extensive provisions under which transport inspectors 
will be able to enter premises without the issue of a warrant. It was explained to us that they might, for example, 
pull a truck over for some alleged breach; they may wish to check some documentation or whatever back at the 
business premises, and they do not want the evidence to be moved or altered. Consequently, they would go there 
in a hurry. I can tell members that that is a situation the police confront regularly. Apart from powers relating to 
some of the drugs legislation of this state, I am not sure that the police have too many powers to enter business 
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premises without a warrant, even though they may have exactly the same concerns as the minister and her 
department have about the altering of evidence. When we go through the bill, we will also find that even in 
situations in which there are exemptions, particularly for premises that are “predominantly for residential 
purposes”, there are some very grey areas. For example, what exactly does that definition cover? Clause 51 
defines “residential purposes” and subclause (2)  states — 

If a vehicle is kept, or a business is carried on, at premises used predominantly for residential purposes, 
the place where the vehicle is kept or from which the business is carried on is, for the purposes of 
sections 54(7) and 55(7), to be taken to be used “predominantly for residential purposes”. 

What does that mean? If someone keeps one truck outside his home, I presume it is still residential premises. If 
he keeps two, I presume it still is. If he does some business in his study or in the front room of his house and he 
keeps three trucks, will the premises still be defined as predominantly for residential purposes? At what stage 
does that definition cut in and cut out? We will go through all these provisions during consideration in detail. I 
have some amendments to a couple of the clauses—particularly clause 54—on the notice paper that will 
hopefully clear this up. The amendment I will move is a very simple one to ensure that transport inspectors will 
require a warrant before they can enter premises, in accordance with these legislative provisions.  

I want to talk about another provision in this legislation. It is a carry-through from the existing road traffic laws. 
I refer to the provisions relating to what is known as “owner onus”. The owner onus provision is a very 
contentious issue that crops up from time to time. I have received no end of complaints about it recently. A speed 
enforcement system or road cameras can be used by the police to immediately identify a driver who is alleged to 
have committed an offence so that an infringement notice can be issued. Road cameras can be fixed cameras, 
Multanovas, cameras in police cars or hand-held cameras. Usually the police can be found with a hand-held 
speed camera on the side of the road somewhere west of Waroona between Bunbury and Perth. They were there 
this morning and I saw that a few cars in front of me had been pulled over by the police car that was attached to 
that operation. The police pulled over a driver, got his identification, booked him and issued him with an 
infringement or whatever. 

A dilemma arises when the police use devices that have attached photographic equipment, such as Multanovas 
and the like. As we all know, the camera takes a pretty picture of the front of the car, including the numberplate 
and hopefully the driver. Some years ago during the term of the previous government, it was suggested that if a 
driver was photographed while speeding and an infringement notice was sent to the owner of the vehicle, the 
onus would be on the owner of the vehicle to identify who the driver was or ultimately a determination would be 
made that the owner was guilty of the offence. There was a fair amount of debate on the matter at the time within 
the government ranks and in Parliament. The government put forward what I considered to be a far better 
solution. It relied on evidence and information that had been gathered from overseas. It was suggested that if a 
photograph of a licence plate was relied upon to identify a driver, we might never know who the driver was and 
innocent people could be fined. We have a very fundamental principle in the legal system called the presumption 
of innocence. It is a great system. France has a completely different arrangement; people must prove their 
innocence. In Western Australia, if a person is alleged to have done something wrong, the authorities must prove 
that the person did it. We uphold that principle to the nth degree. Only in some extreme cases—such as in the 
Misuse of Drugs Act and certain others—is the onus of proof reversed. The traffic infringement system goes a 
little towards reversing the onus of proof. It is completely owner onus and it is also a complete reversal of the 
principle of the presumption of innocence, if we accept that the police can take a photograph of a numberplate 
and charge the owner of a vehicle without having any further evidence of who was driving the vehicle. At that 
time under the previous Liberal-National government there was a lot of internal discussion about the matter. I am 
pleased to say that we decided that the police should introduce photographic technology to enable a picture of 
the driver to be taken. The idea was that if a clear picture of the driver was obtained, the owner of the vehicle 
would receive an infringement notice. If the picture was of the owner of the vehicle, he would pay the fine and if 
it was not the owner, he would simply tell the police who was driving the car. That provides proof of who was 
driving the car. It is a much easier system to administer and it is easy for the owner to determine who was 
driving the vehicle. If by some very unlikely chance the owner looked at the picture and did not know who the 
driver was, he could sign a statutory declaration and say that he did not know who it was. That would be an 
extremely unusual case. It would be absurd for a driver to not know who was driving the car when faced with a 
clear picture of the driver. The owner onus legislation is very useful for the business community. The technology 
makes it a lot easier for the owners of mechanic shops and car dealers etc to determine who was driving a car 
when an offence was committed. That is essentially what was put in place. It was the subject of quite 
considerable debate in Parliament.  

In May 2000 the current Minister for Planning and Infrastructure made it quite clear that the Labor Party was 
prepared to support total owner onus. In other words, it was quite happy for the police to take a photograph of 
someone’s licence plate, and if that person was the owner of that car, he or she was deemed to be guilty of that 
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offence unless he or she could prove that someone else committed it. That person had no indication whatsoever 
of who was driving the vehicle; he or she simply had an infringement notice with his or her numberplate on it. 
That is what the Labor Party supported. The present Minister for Planning and Infrastructure referred to some 
comments by then Assistant Commissioner Mel Hay. On 3 May 2000 she stated — 

He — 

That is, Mel Hay — 

went on to say that he supported owner onus in its purest form; that is, where the onus is on the owner 
to say who was the driver and to establish why it is that he cannot say who was the driver. . . . We have 
here the Assistant Commissioner Mel Hay basically supporting our proposition.  

That is the ALP position. That was the present Minister for Planning and Infrastructure saying that the Labor 
Party is quite happy to completely reverse the onus of proof and say, “There’s your number plate—we don’t care 
who’s driving—on a vehicle that was speeding or committing an offence, so the onus is on you. You’re going to 
pay the fine, you’re guilty, and you’re going to cop the demerit points unless you can prove it wasn’t you.”  

As I said, the Liberal and National parties decided that they would support the principle of the presumption of 
innocence. We do not have a problem with police pinging people who are speeding. We accepted the fact that 
speeding contributes to the road toll. We wanted to ensure that the police were able to use modern technology to 
try to apprehend people who were speeding. We also wanted to uphold the principle of the presumption of 
innocence as much as possible. In response to the comments by the present minister, the then Deputy Premier, 
who was handling the bill for the minister in the lower house, said, in part — 

As everybody knows one of the designs of the lesser penalties in the Traffic Code is to place in law a 
provision that removes from the individual that one bastion of a democracy that one is innocent until 
proved guilty. Once a police officer writes on an infringement notice it is deemed that one has 
committed that offence. I understand from comments made by the member for Armadale — 

The present minister — 

that she wants that type of responsibility handed to the police, so that whatever they say is what has 
occurred and a person is guilty of committing that offence. 

. . .  

That is the outcome of what the member says. Effectively, all Assistant Commissioner Mel Hay is 
saying to the world at large is that it will make it easier for the police if the owner-onus provisions say 
that if the police declare someone has committed an offence they are guilty. Therefore, they are guilty 
until they can prove otherwise.  

He summed it up quite concisely by saying that the Labor Party really was pushing for total owner onus. He 
went on to state — 

The member for Armadale wants the legislation to contain those provisions she thinks would be more 
satisfactory to meet the views that she has expressed. The Government does not accept that. The 
Government acknowledges that it has not taken this legislation as far as the Road Safety Council or the 
Assistant Commissioner of Police would have liked.  

In other words, the Deputy Premier of the day was reiterating comments made by Hon Murray Criddle in the 
upper house at the time, the minister with carriage of the bill, that the Liberal and National parties were not 
prepared to implement total owner onus because we wanted to stand by the presumption of innocence. 
Subsequently, as we know, technology was introduced that enabled the driver’s picture to be taken at the same 
time as the picture of the numberplate, and the infringement system was amended so that photographic evidence 
was sent out as part of the infringement. This system works pretty well. If members read the Sunday Times, they 
will know that members of Parliament have probably seen their picture on the front of an infringement notice. It 
is very simple. People can look at it and say, “Yes, that’s me; fair cop”, pay the fine and away they go, or they 
can say, “It’s not me. The Minister for Planning and Infrastructure must have borrowed my car that day”, 
scribble the details in and  send it back. The police will follow it up and away they go. If it is a car from a car 
sales yard, it is easy to say who was driving the car, whether it be one of the mechanics, salesmen, customers or 
whoever. As I said, in some situations the owner genuinely may not be able to recognise who was in the vehicle. 
However, I cannot imagine when those circumstances would arise, and I am sure that that would lead to further 
questions by the police.  

I have received a number of complaints, and I have total sympathy for people who come to me over them, about 
when the photographic evidence provides no photographic evidence. I have a photocopy of an example in front 
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of me now, but it is as good as the original, which I have seen. Sure enough, the vehicle is shown, as is the 
numberplate, so we know it is a private vehicle. However, there is no picture of the driver. A big black mark is 
shown right across the windscreen and it is not possible to see anyone in the car whatsoever. This is not what 
was intended by the system that the then coalition government put in place. The intention was perfectly clear, 
and it was made clear by the Deputy Premier and the minister in the upper house. I can remember precisely the 
intention of that legislation when approval was given for it in our party room. That infringement notice, and the 
others that my constituents and other people around the state have shown me, should contain a clear picture of 
the driver. If it does not, it should go into the rubbish bin. There is no photographic evidence of who the driver is 
on this infringement notice.  

The police are testing the waters and have been for a while. They are trying to bring in a de facto total owner-
onus system, in my view by bullying people. An example is a little old lady who contacted me, who was just 
about to pay her infringement notice for someone driving a car that I think she had given to her son a couple of 
years ago. Obviously, somewhere along the line someone had not completed the transfer certificate and the 
vehicle was still in her name. An infringement notice had been issued, but she could not make out who on earth 
was driving it. It was clearly someone who had bought it from her son or even someone who had bought it from 
the other person. I do not know. The infringement notice certainly had nothing to do with the dear little old lady. 
When she had written to advise the police that she had not been driving the car and she did not know who had 
been, she had been bombarded with more information from the police. The material the police send out as a 
result of these sorts of situations is not exactly very clear, and a lot of people find it extremely intimidating. This 
little old lady had said to me that she was going to pay the fine because the whole thing worried her so much.  

[Member’s time extended.] 

Mr D.F. BARRON-SULLIVAN: The first thing I asked was, “Are you quite sure it’s not your car, you were 
not driving it and you did not commit the offence?” She said that was right. I advised her that if she paid the fine, 
she would be essentially admitting that she had committed the offence and would be given demerit points and 
would have to pay the penalty. I said that that was not justice and it was not how the system was meant to 
operate. As it was, the matter was pursued as a “ministerial” and it was dropped. As members know, there are 
provisions for infringement notices to be dropped under the road traffic legislation. How many people do not go 
to their local member of Parliament and express concern? In fact, I do not think she came of her own accord; I 
think a relative suggested she come and see us. That is a classic case involving a person who, in absolutely no 
way whatsoever, should have received an infringement notice. There was no identifying picture on it and it was 
grossly unfair to have pursued her in that way, as is the case with the notice I have in front of me and with 
numerous others I have seen on which there is absolutely no indication from the photograph who was driving the 
vehicle.  

The minister can say that all people have to do is sign a declaration to say they were not the driver, and they can 
take reasonable steps to decide who it was. I remind some people that in recent times it has taken several months 
to issue these infringement notices. I do not think the onus should be on the motorist to have to remember several 
months or even a month back who was driving the vehicle. Very often mum and dad drive the vehicle and lend 
the car to the kids, and people may share a vehicle for commuting, especially in the south west where people car 
pool and commute to industries. It is not too hard to remember who was driving my car because nine times out 
of 10 only I drive the car. I cannot think of anyone else who has ever driven it. However, that is not the case for a 
lot of people for whom it is difficult to recall who was driving their vehicle on a particular day. The point is that 
the onus should not be on owners anyway; the onus should be on the government to provide an infringement 
notice with a picture of the driver so that any family or business that owns a vehicle caught speeding by a 
photographic device is able to identify the driver and either pay the fine or indicate to the police who was 
driving. 

My view is very simple. The Labor Party supports total owner onus. In May 2000 the Labor Party made it quite 
clear that it agreed with Mel Hay that when a car’s numberplate is photographed, the owner should be 
responsible for paying the fine unless the owner can prove otherwise. Guess what? That is the French legal 
system. We have a different legal system: we are innocent until proven guilty. It is a fundamentally important 
principle. 

I agree that committing a speeding offence, particularly a high speeding offence or a speeding offence in a 
dangerous driving situation, can be a serious offence, although some lower-end offences are obviously not 
particularly serious. Is this the sort of offence for which we want to reverse the presumption of innocence? If we 
are to reverse the presumption of innocence, we should do it for murder or an offence like that. For example, if a 
husband was in his home at the time his wife was bludgeoned to death, what would we do? Would we say to the 
husband, “You were at home at the time your wife was bludgeoned to death; we are assuming you’ve committed 
the crime; prove yourself innocent”? Believe it not, that is more or less what happens in some places overseas, 
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but that is not the way we operate. We must have an extreme reason to bend that presumption of innocence 
principle, and that has not been demonstrated, especially when the technology is available to take a picture of the 
speeding driver and to provide it on the infringement notice. 

A little later at the consideration in detail stage I shall be moving a simple amendment, which is standing on the 
notice paper in my name, and which will clear up this matter once and for all. It will distinguish between the 
approach that most reasonable people take that there should be some evidence that a crime has been committed 
and the approach that Labor Party members enunciated in 2000. They said that there was no need for evidence of 
who committed the crime; that they were happy to charge the owners of vehicles with having committed a crime 
and that they then had to prove their innocence, if that was the case. I shall later move a simple amendment that 
indicates there must be a clear and identifiable image of the driver contained within the infringement notice. 
Therefore, the photographic evidence that the police take, which they provide now on the infringement notice to 
the owner of a vehicle, must have a clear and identifiable image of the driver. That is a very reasonable 
amendment and it will clear up the issue once and for all. It will mean that the sorts of infringements I am 
holding at the moment just would not make it out of police offices; it is as simple as that. 

The harsh reality is that a lot of people in the community at the moment are paying fines and receiving demerit 
points for offences they did not commit, some quite inadvertently, some under duress like the old lady I referred 
to earlier, and some, I suggest, quite deliberately. However, if we uphold the principle of the presumption of 
innocence and make a provision that there must be a clear and identifiable picture of the driver, it will resolve 
these problems just about instantly. 

I ask this question: if the government is prepared to reverse the onus of proof for many simple traffic matters that 
are really at the lower end of the scale of offending, how long will it take before the government takes away our 
legal rights in other areas as well? If we give in on this one and say that the government can draw the line here 
and we do not really mind if it does not have any proof, where do we go from there? An argument could be put 
up about red light cameras, for example. Red light cameras at the moment are not equipped with this sort of 
technology. My answer is very simple: equip them with that technology. That is exactly the argument that people 
put forward seven or eight years ago. They said that we did not have the technology to do that. We now have the 
technology for speed cameras. It leads to other questions, such as the efficacy of the camera system and so on. I 
dearly wish this government would look more seriously at some places overseas where speed cameras are used 
far more effectively than in this state. However, that is a debate for another day. 

Modern technology certainly enables photographs to be taken of motorists who run red lights or exceed the 
speed limit. People to whom I have spoken seem to agree that a vehicle owner who receives an infringement 
notice that contains a clear picture of the driver should be compelled to reveal the driver’s identity. Nobody 
would mind doing that. People can see a clear picture of the driver and can admit that it is them and pay the fine 
or see that it is not them; it is the member for Victoria Park or whoever who was driving that person’s car on the 
day the offence was committed—I am sure that the member for Victoria Park does not have any speeding 
offences to his name. I said earlier that that was the intention of the current arrangements. It is a system that has 
been perverted and contorted.  

I have received a number of complaints, in all sorts of variations, and I have one in my hand. However, when 
this elderly lady, who was in quite a state over the whole incident, showed me the paperwork she had received, I 
thought she had been as good as bullied into the situation. She was about to pay a fine and accept a penalty for a 
crime that she did not commit. That is precisely the sort of thing we should be preventing.  

My final point is that if we make this change and the infringement system works properly whereby the offenders 
are clearly identified and only the offenders are penalised, we will go some way to restoring confidence in the 
way that the police enforce our traffic laws, and particularly in the way in which they use speed cameras. Speed 
cameras are a public relations nightmare for police for a couple of reasons: firstly, people have no confidence in 
them as a road safety measure and, secondly, a huge proportion of the community, quite rightly so, believe that 
the government is happy to use them as a milch cow. I would love to have this debate at another time and, no 
doubt, we will, but my research into the use of speed cameras in this state demonstrates that there is an over-
reliance on them. The way in which they are used in this state, compared with the way in which they are used in 
some places overseas, certainly does not contribute to a reduction in the road toll. These matters need to be 
addressed if confidence in the way that traffic laws are enforced, especially the speeding provisions, is to be 
totally restored, and if the government wants to go some way towards restoring confidence and some way 
towards reassuring the community that speed cameras are not used solely as a milch cow to raise countless of 
millions of dollars for its coffers. This is an area that needs to be cleared up so that people can be sure that the 
presumption of innocence is upheld and that when they get an infringement notice, they will know precisely who 
committed that offence.  
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MS A.J.G. MacTIERNAN (Armadale — Minister for Planning and Infrastructure) [11.13 pm] — in reply: 
The Road Traffic (Consequential Provisions) Bill 2007 is the third of a suite of bills that has been introduced to, 
first, allow us to disaggregate and, second, effect the various provisions of the compliance and enforcement 
legislation. I will not go into detail in my response to all the issues that have been raised. We can deal with them 
in consideration in detail.  

In addressing the contribution, if I can call it that, made by the member for Leschenault, I advise the house that it 
was a complete load of absolute twaddle and the government certainly will not accept or support his proposed 
amendment.  

Mr D.F. Barron-Sullivan: Is that a technical term?  

Ms A.J.G. MacTIERNAN: Yes, it is a technical term and it applies to anything that the member says.  

I certainly hope that the opposition does not intend to support the member’s proposed amendment. I want to 
make it perfectly clear that no change to the legislation has been proposed in this bill. This bill will not change 
the current legislation in any way. We know that the member for Leschenault is the world’s greatest revisionist. 
He would beat David Irving in denying that what has happened has happened. The member for Leschenault is 
claiming that when the Liberal Party was in government, he got up and fought them down and required that real 
owner onus not be introduced! The legislation that the member for Leschenault is complaining of and is now 
trying to change is, in fact, the legislation that was introduced in 2000 by the conservative government. We are 
not changing that legislation. The member for Leschenault is trying to effect a change that he was unable to get 
his own side to support. That is when he had a side! Of course he does not have a side now, so he probably feels 
liberated!  

I want to talk also about the consequences of this amendment. One of the consequences of this amendment is 
that we could never ping a person for any offence if that person was driving a motorbike and was wearing a 
helmet. The member rides a motorbike. This amendment would provide complete and utter immunity for anyone 
who drives a motorbike.  

Mr D.F. Barron-Sullivan interjected. 

Ms A.J.G. MacTIERNAN: That is not true. If we can get the number, we can ping the person. Another 
consequence of this amendment is that we could not possibly ever convict a person of a speeding offence at night 
on a dark road. We might be able to get the numberplate, but if the car is not illuminated, it would be very 
difficult to get a photo. I imagine that this amendment would bring great popularity to the hajib. People would 
need only to put a scarf over their face and they could drive as fast as they like, wherever they like, or they could 
put on one of those things that are used out west —  

Mr E.S. Ripper: Be an Islamist!  

Ms A.J.G. MacTIERNAN: Yes, or a western cowboy! This guy—the member for Leschenault—is a real 
cowboy. He wants to put in place a mechanism whereby —  

Mr D.F. Barron-Sullivan: Then why bother taking a photograph? 

Ms A.J.G. MacTIERNAN: The legislation requires photographic evidence. The photographic evidence that is 
required is a photograph of the numberplate. Where it is possible to assist, a photograph of the driver will be sent 
out. However, that is not the requirement of the legislation that was introduced under the previous coalition 
government. That has not been the operating principle. That is clear from the case studies that have been 
mounted. If we put in place the sort of provision the member is suggesting, all people would need to do is put a 
scarf around their face and wear a hat and some sunglasses, and they could never be pinged, because it would not 
be possible to get a clear photo to establish in court that a particular person was the driver. We have adopted the 
principle of owner onus for very good reason. If we listen to the member for Leschenault, we would think that it 
is just like the situation in Sweden with bikes. We would think people just leave their cars in the street with the 
keys still in them so that someone can then say, “I think I will take the member for Moore’s car for a spin, and I 
think I will then take the member for Fremantle’s car for a spin”! The member thinks this is Sweden, and we do 
not lock our cars. What a bizarre concept! People who own a motor vehicle have a responsibility to know who is 
driving their motor vehicle. If people are not willing to take that responsibility, they may be called to account if 
someone is caught speeding in their vehicle. That is the way the law operates. It is almost inconceivable that we 
could change that law without absolutely jeopardising the whole integrity of the system. Obviously, where that 
technology can be improved, it should be. However, if it is made a requirement that a driver has to be positively 
identifiable, a situation is being set up in which people are being encouraged to adopt all sorts of bizarre 
practices, such as false beards, hats, sunglasses—masks of all type. 

Mr R.C. Kucera: Minister, by way of interjection, the over-onerous legislation came into it long before those 
provisions came in. 
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Ms A.J.G. MacTIERNAN: Exactly. It has been said that we would send out a photograph. The government 
does not want to make it unduly difficult. Where technology is available to assist the identification, of course it 
will be used. However, to say that we cannot do it, when we can, using the technology, will set up a situation that 
will encourage conduct that will make it very difficult for these laws to continue to be in force. It does not 
require a great deal of imagination to understand what the consequences will be if the government said, “You 
cannot be convicted unless there is a clear photo”—a bit of a false beard, a pair of sunglasses, a hat, and people 
can travel at 160 kilometres an hour with complete and utter immunity. I can assure the house that the 
government will not be supporting this change, and I would certainly call on the opposition to back the 
government in continuing the integrity of the system. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clauses 1 and 2 put and passed. 

Clause 3: Crown bound — 
Mr M.J. COWPER: At the risk of getting my head bitten off once again by the minister; clause 3 replicates the 
substance of section 101 of the Road Traffic Act, which will be repealed on proclamation of this act. It deals 
with the Crown being bound and states — 

(1) Each of the road laws binds the Crown in right of the State and, so far as the legislative power 
of the Parliament of the State permits, the Crown in all its other capacities. 

(2) Despite subsection (1), the road laws do not apply to — 

(a) a vehicle — 

(i) for the personal use of the Governor; and 

(ii) the use of which is authorised by the Governor; 

or 

(b) a person driving or in charge of a vehicle for the personal use of the Governor while 
carrying out the Governor’s personal directions. 

Has the minister any idea why that exists? 

Ms A.J.G. MacTIERNAN: Obviously, the member thinks that I have bitten his head off a few times. I 
apologise for that. I think perhaps the member is confusing that with what is really a state of astonishment at 
some of the lack of comprehension I am dealing with, and that astonishment has perhaps coloured the way I have 
expressed things, but I am learning not to be surprised.  

Mr M.J. Cowper: It is the volume. 

Ms A.J.G. MacTIERNAN: After I have explained things for about the thirtieth time, I sometimes think that 
maybe the volume is the problem and that maybe I have to turn it up a bit to make it clearer.  

The member has cut right to the chase, to the real guts of the legislation and to the really important aspect. This 
provision is probably a bit archaic. It was inserted into the Road Traffic Act when the act was first created. I 
suppose it harks back to the view about the position of the Governor as the representative of the sovereign. It 
might be something that we could perhaps refer to the Attorney General, and with all his republican ways, he 
might like to review it. It is not something that necessarily leaps out as being entirely logical, but I suppose it 
represents a tradition and immunity that we tend to extend to Governors. In my experience—I do not know 
whether the member knows more about some of these Governors—generally they appear to be very law-abiding 
citizens.  

Mr G. Snook: They get in a bit of strife in the US. 

Ms A.J.G. MacTIERNAN: They are different sorts of Governors. The name is the same but the position is 
different. I am not going to go into a strident defence of this provision. I could raise it with the Governor and tell 
him that the member thinks that he cannot quite be trusted, and perhaps I can bring the member back his 
comments.  

Mr M.J. Cowper: Perhaps you are the one to advise him on that. 

Ms A.J.G. MacTIERNAN: I do not know. I have been pretty blameless for the past seven years, if one can 
believe the Sunday Times, and others in this place have yet to learn.  
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Clause put and passed. 

Clauses 4 to 13 put and passed. 

Clause 14: Exchange of information between jurisdictions — 
Mr M.J. COWPER: This clause deals with exchange of information between jurisdictions and the following 
clause deals with the security of information in a driver’s licence register and demerit points register, which is a 
similar point, so perhaps they might be dealt with in one hit. It is a question of how we administer the recording 
system between states. I am keen to know what is planned to be put in place to record demerit points on an 
ongoing basis. My practical experience is that in the past computers have sometimes taken a while to be updated. 
A number of problems have arisen at the roadside when a computer has shown that a person has a certain 
number of demerit points when it is deemed to be incorrect. I am wondering how much more difficult it will be 
across jurisdictions. I understand that computers are very advanced these days and that we run the computer 
aided dispatch and communications services. I wonder how compatible the computers are, how accurate the 
information will be and how often it will be updated.  

Ms A.J.G. MacTIERNAN: Just to get the context right, this provision was passed by the Parliament in 2006, so 
this merely replicates what is already legislation, albeit it is not proclaimed; nevertheless, it is legislation that has 
passed through the Parliament to date. However, we are still negotiating all those protocols nationally. This is 
more an enabling provision, and after it is passed, those protocols will be determined. A central database already 
exists, and the states have set up databases, so that the way in which the information is recorded will enable that 
information to be exchanged. As yet, no information is being exchanged on demerit points because the protocols 
are still being established. As we might have discussed the other night in relation to the other bill, it is seen that 
there will be some standardised demerit points. There may well be additional demerit points that apply in some 
states but not in others, but there will be a core of offences and penalties that will be agreed on, so that will form 
the core, but as I understand it, that does not totally preclude additional provisions applying in a particular 
jurisdiction. Those additional provisions would not be part of the exchange regime. If there is an agreed bundle, 
all the offences in that agreed bundle would be subject to the protocol that, whether the offence occurs in 
Western Australia or South Australia, it goes on a national points system. Only those offences in the agreed 
bundle will do that. If a state has an additional one, that will apply only in that state. I understand that that is how 
it will work. 

Mr M.J. COWPER: Just for the record, when it comes to that time, there will be some standardisation, 
information sharing arrangements, conformity and reporting responsibilities. I understand that the minister said 
that will be worked on as it progresses. Therefore, I do not think there is any need for us to consider the next 
clause I had flagged—clause 15—and I will speak to clause 17. 

Clause put and passed. 

Clauses 15 and 16 put and passed. 

Clause 17: Reciprocal powers of officers — 
Mr M.J. COWPER: Police officers stationed near borders, in places such as Halls Creek, Kununurra and Eucla, 
have the capacity to cross borders and jurisdictions so that they can pursue offenders. I am wondering whether 
this reciprocal power will eventually be extended, given that we will have conforming legislation. I was hoping 
that this would be considered. I could not see anything in the bill that necessarily gave officers the ability to 
cross state borders. Can the minister clarify that please? 
Ms A.J.G. MacTIERNAN: This clause makes provision that, when an agreement exists, officers from one state 
may exercise similar powers in another jurisdiction. The agreement may prescribe the circumstances in which 
this could happen. A police officer could not decide to go to Sydney on his holidays and do a bit of enforcing 
there. The sorts of arrangements that are contemplated are those that we have at the moment at the Western 
Australia-Northern Territory border whereby police from one jurisdiction can move into another. As the member 
knows, there are communities in that area that are very transient across those boundaries. This is an empowering 
provision that will allow us to enter into relationships with other jurisdictions when we have corresponding laws 
to allow officers from another jurisdiction to cross the border to enforce those laws. It recognises the problem of 
people escaping across state borders in the middle of an apprehension. I think it makes a lot of sense. 
Clause put and passed. 
Clauses 18 to 21 put and passed. 
Clause 22: CEO may authorise persons to perform certain warden functions — 
Mr M.J. COWPER: There was mention during the briefing that there would be additional wardens to deal with 
the enforcement of the new regime. Does the minister have any information available on how many wardens 
there are currently? Is there a full complement at the moment and what are the projected numbers? 
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Ms A.J.G. MacTIERNAN: This classification of warden covers many different positions, including crossing 
guards, and I cannot tell the member how many crossing guards there are. There are 30 full-time equivalent 
positions in Main Roads for this task. Obviously, the police also do compliance and enforcement when they are 
not off driving trucks. 
Mr M.J. COWPER: Sorry; how many do we have? 
Ms A.J.G. MacTiernan: There are 30 positions. 
Mr M.J. COWPER: There are 30 currently working — 
Ms A.J.G. MacTiernan: There are 30 positions. I cannot tell you whether there is a full complement at the 
moment. 
Mr M.J. COWPER: Are they based locally in Perth or are they distributed to the regions? 
Ms A.J.G. MacTiernan: They patrol statewide. 
Mr M.J. COWPER: However, they are based in Perth. 
Ms A.J.G. MacTiernan: Yes, but they go out and do missions — 
Mr M.J. COWPER: Sorties, I think. 
Ms A.J.G. MacTiernan: Yes, sorties. Again, this is something that we could look at. You might be aware of the 
problem of the friendly cop syndrome. When police officers in small communities become very friendly with 
local people, it creates a difficulty in enforcement. 
Mr M.J. COWPER: All our police officers are friendly. 
Ms A.J.G. MacTiernan: At the moment, they patrol the entire state. I will check whether there is any provision 
for anyone else to be brought in to act as wardens. I should not answer this by way of interjection, because the 
member said that he did not want interjections anymore! 

Mr M.J. COWPER: From the member yonder, not from the minister! 
Ms A.J.G. MacTiernan: They are the wardens who will be responsible, but we will employ several more people 
specifically for the chain for responsibility. Those people will not necessarily be out on the road, but will be 
doing investigations into the chain of responsibility. More people will be employed to help with those additional 
responsibilities. 
Mr M.J. COWPER: Is any additional funding available to them for that purpose, or will they have to find it 
from within the current budget? 
Ms A.J.G. MacTIERNAN: Obviously, Main Roads looks at all its needs and submits its budget with regard to 
its needs. Its budget for the coming year will no doubt reflect the need for additional officers. 
Mr M.J. COWPER: So there are no appropriations for this bill? 
Ms A.J.G. MacTIERNAN: There are no money provisions in this bill, but as it was the intention of the 
government for this bill to go through during this session of Parliament, Main Roads factored into the framing of 
its budget the need for these additional officers to be available for compliance and enforcement. 
Clause put and passed. 
Clauses 23 to 25 put and passed. 

Clause 26: Production of identification — 
Mr D.F. BARRON-SULLIVAN: This also relates to clause 25, which provides for the issue of identification 
cards to traffic inspectors. I ask the minister by the bye why the word “warden” is used; it is something I did not 
ask about in the briefing. Why is the word “warden” used rather than “transport inspector” or “controller”?  

Clause 26 deals with production of identification. It is quite an important clause, and perhaps by way of 
interjection the member for Murray might be able to tell me what are the relevant provisions for police in this 
respect. The clause revolves around the notion that a transport inspector must provide identification if requested 
to do so. For example, clause 26(3) states — 

A warden who is exercising or about to exercise a power is required to comply with a request to identify 
himself or herself and to comply with a reasonable request to produce the warden’s identification card 
for inspection. 

The obvious question is: why is it not automatic? Why are wardens not automatically required to show their 
identification when they appear on the scene? Clause 26(4) states — 

A police officer who is exercising or about to exercise a power is required to comply with a request . . .  
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Again, it applies to people with police powers. This is a situation in which people with police powers—in some 
respects powers that are greater than police powers—are not actually required to provide identification 
automatically. Indeed, even when they do, they do not have to produce their formal identification; they can just 
state, orally or in writing, their name, rank and place of duty. I would have thought that they would be required 
to provide written identification. Can the member for Murray tell us by way of interjection whether the police are 
required to provide identification, or is it only upon request? 

Mr M.J. Cowper: If they are not in uniform, they are not required to, but if they are asked to produce it, they 
should. 

Mr D.F. BARRON-SULLIVAN: However, if they are in uniform, they are required to?  

Ms A.J.G. MacTiernan: No. If a warden were in uniform, he would not have to produce his identification at the 
outset but he would have to produce it if requested to do so. 

Mr D.F. BARRON-SULLIVAN: A person who is in uniform can always be identified by a number, and a 
warden would invariably carry identification. I am wondering why that is the case, especially if a warden had 
been given such extensive powers. 

Mr M.J. COWPER: A detective who was not in uniform would produce identification at the first point of call. 
He would knock on a door and produce it. 

Ms A.J.G. MacTIERNAN: I can sort of see the point being made. I guess we do not want to make this 
provision unduly bureaucratic. A warden would have to hail down a vehicle if it looked as though the vehicle 
was overloaded or it appeared that the load was about to come off. If there was a provision that he had to show 
his identification before any power could be exercised under this legislation — 

Mr D.F. Barron-Sullivan: When exercising it. 

Ms A.J.G. MacTIERNAN: Okay, when exercising it. The warden would be holding up the identification and 
waving down a vehicle — 

Mr D.F. Barron-Sullivan: The warden would wave down the vehicle and say, “Hi, my name is Dan Sullivan. I 
am a warden. Here is my ID.” 

Ms A.J.G. MacTIERNAN: I am not totally opposed to the notion of requiring a warden to consider this at the 
first reasonable opportunity. Could we move on? What is the mechanism whereby we postpone this clause and 
move on to the next one? I am happy to look at that provision tomorrow to see whether we can insert something 
that might assist in that regard to strengthen the provision. 

Further consideration of the clause postponed, on motion by Ms A.J.G. MacTiernan (Minister for 
Planning and Infrastructure). 

Clause 27: Return of identification cards — 
Mr M.J. COWPER: The only problem I have with this clause is the penalty for contravening this provision. I 
understand the need to keep identification secure, but the penalty provided for in this clause is 10 penalty units 
multiplied by 50, which is $500. I cannot understand why a circumstance would arise in which a warden would 
not produce his identification—unless, of course, it was lost, which falls under the “reasonable excuse” defence. 
The penalty of $500 for this offence is to be uniform across Australia. I wonder who sits down and comes up 
with these penalties. This pales into insignificance when compared with some of the penalties that we see meted 
out in our justice system. 

Ms A.J.G. MacTiernan: Do you want the penalty to be more or less? 

Mr M.J. COWPER: I would like some consistency between all penalties. This penalty is a bit high in this 
circumstance. I am only making a comment. I cannot fathom how the people who put this legislation together 
arrived at that penalty. 

Ms A.J.G. MacTIERNAN: I must admit that I am struggling to understand what the member is saying. I am 
unclear whether he thinks it is too much or too little. Could the member clarify that? It is important that we 
enforce the integrity of the system. We cannot have ex-inspectors wandering around with inspector cards, 
flagging down trucks and waving around their warden’s badge. We think that it is appropriate that some penalty 
be attached, and we do not think this is unreasonable.  

Mr D.F. BARRON-SULLIVAN: Under what circumstances would a person who is no longer a warden be 
requested to return an identification card? Why is it the case that an issuing authority may request a person to 
return an identification card? If a person is no longer a warden, he would hand his card back and it would be 
automatic. I would not have thought that a penalty would enter into it. I would have thought that the card would 
be taken off the warden and be handed in—full stop. I guess if someone refuses to hand in the card, there is 
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provision for a penalty. I query why a penalty is needed; I thought it would be an automatic stipulation. If a 
policeman leaves the police service, is he allowed to keep all his identification? I thought it would have to be 
handed in. Instead of saying that the issuing authority may request a person to return an identification card, I 
would have thought that it would state that the issuing authority “shall” request that a person do so, and then the 
penalty would not be needed because it will happen—full stop.  

Ms A.J.G. MacTIERNAN: That argument is ridiculous. A request does not mean that a person will comply 
with it. That is nonsensical. Of course we need a penalty. “May” is an empowering term that is utilised. I think 
this clause is perfectly reasonable. It enables an agency to require the identification card to be returned when a 
person ceases to have that role for whatever reason, whether he or she has been demoted, promoted, left the 
service or whatever. There is a wide range of reasons that a person may no longer be doing that job. This clause 
enables the agency to write to that person and request the card back. If that person does not return the card, he or 
she is fined $5 000.  

Mr D.F. BARRON-SULLIVAN: Is the minister saying that whether a former warden has his or her card taken 
away depends on circumstances? 

Ms A.J.G. MacTiernan: No, I am not. It is generally a preference in drafting from Parliamentary Counsel to use 
the word “may” when offering an enabling provision.  

Mr D.F. BARRON-SULLIVAN: As per the previous clause, I want to tidy this up as much as possible. Is there 
ever a circumstance in which someone who is no longer a warden is allowed to keep his or her identification 
card?  

Ms A.J.G. MacTiernan: There may be provisions whereby a person is temporarily transferred to other duties. 
For example, a person may get acting higher duties and spend his or her day in this place providing advice to the 
minister. Under those circumstances, it may be decided that that person is not required to return his or her card. 
At the moment, there is no penalty enabling these cards to be returned. We are now seeking to do that.  

Clause put and passed. 
Debate adjourned, on motion by Ms A.J.G. MacTiernan (Minister for Planning and Infrastructure).  

House adjourned at 11.53 pm 

__________ 
 


